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INTRODUCTION


During the fall term of 1998, one of our students wrote a very thought-provoking piece as part of a journal assignment for a seminar course.  With her permission, we reproduce it below, for it raises many of the questions about modern marriage and divorce we hope to answer in this piece.

A History


I married at twenty years old after completing my second year of junior college.  I was brought up in a very traditional Italian family and my husband’s parents both worked in the family business and put in twelve-hour workdays.  I wanted a marriage where family came first but there was still room for individual development, something my mother never had.  My husband also wanted a family oriented marriage because he felt that in his home there was no time for the needs of the family.  So we started off.  We have been married close to twenty years and I need to evaluate the family structure we have created.  I hope this class will give me some tools with which to conduct my search.


Like most young married couples, we both worked outside the home.  I also went to school.  My husband quit school after being accepted into the Fire & Rescue Academy for Fairfax County.  I quit attending school two years into the marriage to work a second job so that we could afford to buy a home.  Our first child was born three years into the marriage and I continued to work full time until our third child was born six years later.  At that time, I decided that I wanted to be home with the children.  I was very successful at my job, but I was exhausted and feeling that I was not being a very good mother.  I was torn between work and home and I was very unhappy.  My husband and I decided that I would return to school part-time and work my schedule around the children.


The remaining years of my undergraduate study were by far the happiest years of my marriage.  I enjoyed being with my children during the day and taking my classes at night.  My home was in order, the children were happy and healthy, my marriage was stable, and I still had some goals outside the home to work toward.


My husband wanted me to return to work after I finished my undergraduate studies.  I decided to get my teaching certificate even though law school was my ultimate goal.  I knew that a teacher’s schedule would be better for my children.  The morning I interviewed for my first position as a middle school English teacher, I realized that the family like I had known for the past three years was about to change drastically. The demands of a full time job were no secret to me, and I felt a deep sense of loss when I found out that afternoon that I had been accepted for the position.


Until I returned to work, I never realized that my husband had become very accustomed to my doing everything at home.  I waited on him, took care of the children, maintained the yard, managed the family finances and helped him run our part-time business.  I guess I went overboard as a way of thanking him for agreeing to my staying home.  He felt that my staying home was a sort of vacation and I always felt that I had to “earn my way” by other means.  I just assumed that when I returned to work that overall family maintenance would not fall squarely on my shoulders alone.  I was mistaken.  There was no shift of responsibility and I struggled to maintain the status quo at home and be a good teacher.  Before my husband and I were married, I thought that we agreed on family matters.  What I came to find out over the years is that he did feel that family was important, but that it was my job to maintain it.


My husband’s job was to work and mine was to work and maintain the family.  I took the children to school, to school, to day care, to church, to soccer, and to the doctor.  I stayed home from work when the children were sick.  I helped with the homework and baths.  I took the two boys to the emergency room in the middle of the night with their asthma attacks.  If a pill was paid late, it was my fault.  If the oil was not changed in the car at the proper interval, it was my fault.  If meals were not on time or I didn’t have anything planned, there would be complaints.  My husband became a very successful workaholic like his parents, and, even though I had a college education and a career, I had worked myself into a servant’s position just like my mother’s.


I very much enjoyed each of the roles of homemaker, teacher and business partner, but I was overwhelmed.  There were always essays to grade, lessons to plan, workshops to attend, health insurance plans to review, laundry to wash, meals to cook, bills to pay, leaves to rake, lawn to mow, baths to give, or noses to wipe.  I needed more than occasional assistance.  I didn’t get any.


After three years, I blew up.  We were not suffering financially, but my husband worked fifty to sixty hours a week.  I wanted him to take some time for his children and share in some of the responsibilities at home.  My requests were ignored, so once again I thought that going to school might be the answer to a more manageable schedule.  I started law school with the understanding that I would go full time so that I could finish quickly and help lighten the supposed financial burden on my husband.


That compromise was probably one of the biggest mistakes of my life.  When I went back to school as an undergraduate, part-time, I only had one child in school and very few commitments outside the home.  The workload was manageable.  When I started law school, my children were all in school and involved in many activities.  We had commitments almost every night of the week for soccer, football, band, or scouts, and we had church activities on Sunday.  I also continued to help manage my husband’s fast-growing roofing company.  Needless to say, my performance in any one area has been less than satisfactory.  The decision to go to law school did not help duplicate the happiness and sense of accomplishment I experienced during my return to undergraduate school.


These past two years in law school have probably been the most difficult of my marriage.  The combination of school, home and work has just been too much for me.  I am disappointed in myself.  I am disappointed in my performance as a law student and as a mother.  I let myself be spread too thin and the end result is that no one has benefited.  I have always tried to do the best I can at whatever I attempt to do.  In my current situation, even my best is not good enough.  So where do I go from here?


Throughout most of American history, wives rather than husbands have filed for divorce. The proportion of wife-filed cases has ranged from around 60% for most of the nineteenth century
 and, immediately after the introduction of no-fault divorce
, to more than 70% in some states.
  The standard explanations for this behavior include: women file because of tradition;
 women file to assure their innocence in the underlying proceeding;
 women file to secure rights to custody, support, and attorney's fees;
 or women file simply because it is more convenient for them to do so.   While these explanations have some merit, even in combination they cannot explain the variation in filing rates across states (Table 1), nor the persistence of the “gender gap” in filing through time despite tremendous socioeconomic and legal changes.  None of these theories explain the systematic filing behavior we explore later on in this paper. 

Economic explanations of divorce, beginning with Gary Becker, stress the rational weighing of remaining married over becoming single. When remaining married is no longer attractive, a spouse files for divorce, and on the surface it is unclear why the bias should be towards women filing.
 What makes the high filing rate for women most puzzling to academics of the law and economic tradition, however, is that it is generally assumed that over-all husbands should be the ones most wanting out of marriage  particularly since the introduction of no-fault divorce. This understanding results from the focus on post-divorce financial status. Even by the most conservative accounts, the average divorced woman's standard of living declines from the one she enjoyed during marriage, and it declines relatively more than does the average husband's.  Men often have an increase in their material well-being after divorce.
 Furthermore, women face longer terms of low wealth and consumption when they divorce because they are less likely to remarry than their former husbands.
 This lower remarriage rate is exacerbated when the wife has custody of the children.  Part of the reason for this disparity is that a woman's value on the marriage market tends to depreciate with time, while her husband's tends to appreciate.
 In addition to the other problems, newly divorced women encounter tremendous obstacles performing their role as parents.
  Studies of their performance as parents prior to and after divorce reveal weaknesses in consistency and ability to cope with the stress of single parenting.
 

Because of the financial and social hardships faced after divorce, it has been commonplace, in the law and economics world, at any rate, to assume that husbands have at least instigated divorce.
 This position has also been supported by the tidbit of information suggesting that male filing rates increased with the introduction of no-fault divorce.
 The standard view is that the increases in divorce rates brought about by no-fault were the result of husbands unilaterally absconding with disproportionate shares of marital property.
  Yet women file for divorce more often than men. Not only do they file more often, but some evidence suggests they are more likely to instigate separation,
 despite a deep attachment to their children
 and the evidence that many divorces harm children.
  Because the connection between filing and initiation of breakup is important to our analysis, we reproduce a table from the study of Braver and his coauthors:

 (See Table 2.)

Furthermore, divorced women in large numbers reveal that they are happier than they were while married.
  They report relief and certainty that they were right in leaving their marriages.
 


This fundamental puzzle  namely that women on average willingly file for divorce despite higher costs  suggests that the incentives for divorce require a re-examination, that the forces affecting the net benefits from marriage may be quite complicated, and that these forces may be asymmetric between men and women. This paper considers women's filing as rational behavior, based on spouses’ relative power in the marriage, their opportunities following divorce, and their anticipation of custody.  An examination of recent filing behavior across four states reveals that certain characteristics are excellent predictors of who files for divorce.   

THEORIES OF FILING  

The presence of what economists call appropriable quasi-rents has long been known to cause bargaining problems in relationships of all kinds.
   When parties are heavily invested in a specific marriage, they are unwilling to move to another relationship unless the terms of the current one turn grossly against them.  The gains from the status quo outweigh the possible benefits of any other relationship because the large investments are sunk and must remain in the current marriage.  Because the heavy investor can't easily move, the other party may be tempted to take advantage of the investor.  If love wanes, the temptation may become overwhelming.  

Quasi-rents in marriage often arise from the outset,
 and take on two specific forms that manifest in at least two particular types of divorces. First, quasi-rents may be appropriated within a marriage through renegotiation of marriage shares (exploitation). Second the quasi-rents may be appropriated through divorce (appropriation). We now examine each of these in turn and focus on the cases that are consistent with higher filing rates for wives.

Rent Appropriation During Marriage

 Higher filing rates by wives may result from husbands over-exploiting quasi-rents accruing to the wives as they bargain ex post over the share of marital gains. If the share is tipped too much in favor of the husband, then women may perceive the divorced state as better because life in their marriage is so hard.
  Marriage is a loose “share contract” and neither spouse “hires” the other. Though most couples might marry with the intention that things will generally be split evenly, the inputs and outputs are different and “lumpy”, or unevenly distributed, enough that perfectly delineated sharing is impossible. However, the spouse with better opportunities outside the marriage can often tilt the general share of outputs more in his favor and the share of inputs more on the other partner. The forms these alterations can take are endless.  Husbands may reduce or cease housework, forcing the wives to sacrifice too much of their leisure time to complete this work,
 they may neglect parenting duties, increase their private consumption at the expense of family goods, and spend more time with friends than with the family.  A spouse may blatantly commit adultery or other traditional faults, and in the extreme, this form of renegotiation may evolve into an abusive situation where the husband takes advantage of the wife's worse position through actual or threatened force.  

Wives may find themselves in this position more often than husbands because they often make large specific investments when they have children, and wives typically bear a disproportionate cost in rearing children.  Not only do children require time and effort, but also the physical changes can take a mental toll  lowering outside marriage opportunities. Once the baby is born, many women feel overwhelmed and constrained by the obligations of constant care demanded by the newborn.
 More to the point, because the baby is completely dependent upon the mother, she loses bargaining power relative to her husband because she can no longer devote "ideal worker" days to the paid labor force.
 The difference between what a care giving parent and a supporting parent earn makes up the bulk of the so-called gender gap in wages. 
 Thus Amy Wax and others argue that the labor market and the power derived from it cast a shadow over bargaining within the marriage.

The introduction of children into a marriage nearly always leads to some renegotiation of marital roles.
 Couples may or may not anticipate this, but when children arrive, a husband may try to renegotiate the marriage deal in light of the poorer bargaining position now held by the wife.
 When he does so, the wife may decide that a divorce is better than remaining married. Divorce, despite its many shortcomings, allows the woman to exercise control over household spending when she is awarded custody.
 If the court names her primary custodian, she makes most, if not all, of the major decisions regarding the child.
  As custodial parent, she will be able to spend the money the husband pays in child support exactly as she pleases—something she may not do during marriage.
  Finally, though the court will usually have ordered visitation, she can exert some control over her former husband by regulating many, though not all, aspects of the time he spends with the child.
  In the extreme, she can even "poison" the child against the father.
  

The argument that wives file for divorce to escape bad marriages may hinge on a “mistake” made by the husband. In at least some cases, had he not exploited the good will of his wife too much, she might be unhappy, but willing to stay in the marriage. Alternatively, once she had decided to leave, the husband could ease up on his demands at home and settle on an arrangement that would, again, convince his wife to stay. Why, then, is the husband either unable or not willing to persuade his wife to stay?
 

In some cases, like that of the student with whom we began, by the time he realizes there’s a problem, it is likely to be too late.  So much of the wife's trust has eroded that no amount of renegotiating will save the marriage.  In other cases, the break up may be caused by a large asymmetry in the value placed on children by the mother and father. This may be for any number of reasons.  Those commonly given include assumptions that women may be socially
 or even genetically
 predisposed to be more nurturing than men.
  She may also have spent so much more time with the children that she has become more attached, the same way that a person may acquire an ever greater taste in classical music.

For example, consider the presumably rare case where a nurturing woman marries a man with few paternal interests beyond being a biological father. As the wife’s stake in the marriage increases due to motherhood, this husband may exploit the situation to the fullest. If the wife decides to file for divorce to gain more control over household resources the husband may be unwilling to modify the behavior because in his eyes he will have achieved his goal of being a father.
 Failure to renegotiate results from a fundamental difference in the value each spouse puts on the respective parental role.  

An extension of this argument is found where the husband goes so far in exploiting the quasi-rents of his wife that he explicitly violates the marriage vows or state laws. Wives, of course, may also break the marriage contract.  Regardless of who breaches, committing adultery, physical and mental abuse,
 and desertion are all cases where bargaining to renegotiate the marriage is not very likely to succeed over the long run, because mutual trust and respect may be destroyed.

Rent Appropriation Through Divorce

A second means by which quasi-rents may lead to divorce is through the outright confiscation of a specific investment. As we noted earlier, quasi-rents often arise after one spouse has made a specific investment in the marriage. When the other partner controls this investment, the spouse on the receiving end may be able to leave the marriage and take the investment along.
 This is particularly true when the investment is in the human capital of the spouse who leaves, as is often the case with education.
 

Possibilities for appropriating marital assets also arise when there are large differences in the timing of investments in the marriage. For example, in a traditional marriage where the wife makes most of her (human) capital investments up front, the husband is able to consume most of them, and then leave just when his major contributions are about to begin.

This opportunistic appropriation of quasi-rents through divorce has the opposite implications from the first type of problem already mentioned. With rent extraction during marriage, the spouse who has been exploited during the marriage should be the one who files.  With rent appropriation through divorce, the spouse who can carry off specific marital investments that the other spouse has sunk into the marriage is the one who leaves (and, presumably, files). In this context, filing for divorce is a method of acquiring a disproportionate
 share of the marital assets. For most financial investments, wives are vulnerable to appropriation because husbands have traditionally been the first to finish their formal education or obtain vocational training. However, husbands can also make specific investments up front, and can therefore become vulnerable as well.  Next to children, one of the most important forms of early investment by a couple is in education. When one party invests in the education of the other early on, the benefits (rents) are earned once the high human capital spouse starts working. As a result, however, the spouse with the lower income may fall victim to the opportunistic divorce. Hence, for example, a wife may leave her husband after he has put her through law school.

Custody

Until now our focus has been on the role of quasi-rents in a marriage. Individuals file when filing stops them from being exploited within the marriage, or when filing allows them to exploit the other spouse. Although quasi-rents in marriage can arise from a number of specific investments, children are likely to be the most serious and common source. In addition to this, children are often the most valuable assets in a family. As such, custody is expected to be a critical issue in divorce filing behavior. Property distribution laws that might allow one spouse to appropriate marital investments apply to marital property, not children. For children, the standard isn’t strictly measured by investment or even fairness, but by the “best interests of the child.”
  Time spent with children or, even more, money lavished upon them does not necessarily equate to what will be best for them when parents no longer live together.  

 Because of the differences in attachment we’ve discussed earlier, having a child in itself makes wives less likely to file for divorce.  The presence of children also makes divorce less likely in the first place, as couples stay together “for the sake of the children.”
  However, given the presence of children, it is expectations of custody that drive divorce filing. By making a preemptive filing, the wife may be able to secure rights such as child or spousal support that require court enforcement.
  When the wife files, she is often given temporary custody of the children. Temporary custody, like possession, tends to be “nine tenths of the law” and plays a role in the assignment of permanent custody, especially where the divorce does not occur for some time.
 

When a spouse expects custody, filing may act as an appropriation of marital resources.  For wives versus husbands, children are an unusual asset because working men are unlikely to receive substantial child support from their wives. Children may hurt the earning potential of wives, but this very fact makes them more likely to seek custody. Thus, though the presence of children, and especially more than one child, may be a damper on a wife’s filing, realizing that the marriage is very troubled, she may nevertheless file to secure custody. 

FILING AND THE WELFARE OF WIVES


A spouse may thus file for divorce because he or she is escaping a bad (or at least exploitative) partner, running off with marital investments, or attempting to establish custody over children. Keeping in mind that wives are more likely to file for divorce, each one of these reasons for filing has different implications for the welfare of wives, and different implications regarding the policy recommendations for divorce law. Wives who file in an attempt to flee an exploitative relationship resulting from the nurturing asymmetry that often arises between them and their husbands are clearly made better off by divorce and should by virtually all accounts be allowed to leave the marriage.  Reformers who feel these cases predominate may consider ways of discouraging the exploitative spouse from profiting from the bad behavior,
 and, if exploitative behavior dominated, might counsel law reformers to make divorce less difficult (or less painful). 

However, wives (and husbands) who file for divorce in order to appropriate marital assets are better off after divorce, but only at the expense of the other spouse. In this case the opposite recommendation for divorce law is forthcoming. When divorce is used to exploit the spouse remaining behind, divorce should be made more difficult to obtain.
  

The question is, which type of issue drives most divorces? The answer should influence the appropriate marriage law. If divorces result mostly from bad (or exploitative) marriages, then divorce should be made (or kept) easier, and there should be transfer payments to mitigate any financial hardship.
 Furthermore government should emphasize improving marriage rather than making divorce difficult. If appropriation dominates, however, divorce should be made more difficult (or expensive) in order to protect the specific investments of each spouse.
 If it is custody outcomes that most influence divorce filings, changes in custody rules (or their likely outcomes) rather than in divorce grounds, should most shape the patterns of both marriage and divorce.
 In particular, this could take the form of a presumption of joint custody or a rule that made post-divorce patterns mirror pre-separation time shares as closely as possible, with sole custody in cases where one party can show the other parent unfit.
 An appropriate custody rule mitigates the incentive for one party filing for the purpose of gaining unilateral control over the children and therefore the other spouse.

We now turn to an empirical analysis of divorce filing to sort out these theories, and conclude that while we see exploitative, appropriative, and custody-related filing behavior, the custody patterns are the most important.  We also note that no-fault (unilateral) divorce laws apparently do two things.  They increase divorce filing rates generally,
 and they increase the percentage of women who file.  The fact that women, more than men, take advantage of the easier exit, suggests that a return to a fault-based system will not advance women’s goals.  

 TESTABLE IMPLICATIONS

There are three major individual characteristics that we can use to test our theory that filing behavior is driven by the two forms of quasi-rent appropriation  outlined above. First there are differences in age and age at marriage that generate specific quasi-rents for men and women. Second, the presence of children and their number also create asymmetric quasi-rents that we can analyze. Third, there are differences in human capital and race between husbands and wives. In addition to these characteristics, a number of testable implications arise from specific grounds for divorce, information on the length of separation, and aggregate county level demographic features. 

The hypotheses we develop are tested through data obtained from all the divorce certificates for 1995 (more than 46,000 with complete data) from Connecticut, Virginia, Oregon and Montana.
 This data set is unusually good for several reasons.  First, it is large and inclusive: divorce law requires that people file where they are domiciled,
 so virtually all the years' divorces in the jurisdictions used are included.
  The data are relatively accurate, since they are compiled by judicial personnel from facts alleged by the parties and proven based upon sworn testimony in court hearings.  The data gathering process has been standard since 1960 because the National Center for Health Statistics has prepared national statistics based on these submissions.
  There are no obvious incentives for judicial personnel to exaggerate or distort any of these measures.

Table 3 contains a list of definitions of variables, while Tables 5 and 6 list logit regression results from the four states.  (A logit regression estimates the equation that will best produce the actual distribution between 0 and 1 for a two option dependent variable
 (here, which spouse is the plaintiff).) The dependent variable in all regressions is 1 when the wife files for divorce. We now turn to each set of predictions in turn.

Age and Age at Marriage.  

In a “traditional” marriage where the wife marries young and remains in the home, most of the appropriable quasi-rents are earned by the wife, and this puts her in a vulnerable position. The longer these types of marriages last, the more the husband becomes advantaged, since wives are more likely to stay out of the labor force to perform caretaking and other household services
 and will perform such tasks longer.  Further, when wives are older, they are relatively unlikely to remarry following divorce.  Husbands, whose earning capacities are enhanced by marriage even if their wives do not put them through school, should be more likely to appropriate through divorce in these cases because most of the wife’s contribution is up-front.  More subtly, the circumstances in which the spouses married reveal how much can be carried away at divorce.  The woman who marries very young is unlikely to have a healthy earning capacity (and is more likely to have married because of an unplanned pregnancy).  Hence, in these circumstances, husbands are more likely to opportunistically file. If the wife were to file, she would clearly be leaving a bad marriage.

On the other hand, wives who hold professional positions or otherwise work outside the home are less likely to have quasi-rents appropriated by their husbands. Women who were older at the time they married will, independent of their education, be more likely to file for divorce because their earnings were higher before they married, and are less likely to have married because they were pregnant
.  They can take advantage of exit options if not given enough voice during the marriage.

We use several variables to isolate and control for age and age at marriage. The coefficients for the variables W-MARR-AGE, H-MARR-AGE, WAGEYEARSM, HAGEYEARSM, and YEARSM (see Table 5), are consistent with the opportunistic divorce scenario as laid out by Lloyd Cohen.
 From TABLE 5 we see that the older a woman is at the time of marriage, the more likely she files for divorce. Even holding age at marriage constant, WAGE*YEARSM is negative, suggesting that wives who have been married a long time are less likely to file for divorce.  Taken together, they say that women who marry young and who have been married a long time are not likely to file for divorce.
  Our results corroborate the suggestion of Cohen and others that older women at the time of divorce (as opposed to women who were older at the time of marriage), are less likely to remarry and more likely to have made career sacrifices that will be very costly if the marriage ends in divorce.
 These divorces then, are filed by husbands and suggest that husbands engage in exploiting quasi-rents through divorce.


The data also reveals that opportunistic divorces apparently work in reverse as well. The coefficients for H-MARR-AGE and HAGE*YEARSM are the opposite signs to those corresponding to the wife. Husbands who marry late are, like their wives, more likely to have accumulated substantial human capital.  As they become older at the time of marriage, independent of the length of the marriage, they are more likely to file. Also, men who have been married a long time and who married younger, are less likely to file. These results again are consistent with individuals filing when they have less specific attachment to the marriage, and more non-marriage social capital.
 This result is interesting because the relative magnitudes of the coefficients between husbands and wives are quite similar, suggesting that wives are just as opportunistic as husbands in this regard.


 The findings for the variable YEARSM are also consistent with the opportunistic divorce, where husbands leave their wives after extracting the value of these women's earlier investments.  The negative sign means that men are more likely to file in long-term marriages.  From the woman's point of view, divorcing after lengthy marriages, other things being equal, means leaving after making substantial sunk investments in the relationship
 and before reaping all the benefits of the husband's greater earning capacity. 

Children

Children play several critical features in our model. First, they create quasi-rents for the mother, and as a result contribute to the mother's not filing for divorce. This effect should become stronger the more children that are present, since this implies even more time from the workforce. Numerous children also dim chances for remarriage.  Given at least one child, as the number of children increases, husbands should therefore be more likely to file. Second, however, children are most often the most valuable assets in a marriage, and if there is trouble in a marriage, and the wife anticipates custody if she files, then she may file to establish a claim to the children. Given that husbands are almost universally in the full time workforce, this is an option currently nearly exclusively available to wives. Hence, we would predict that wives will tend not to file when children are present, but will file if they anticipate custody.  Because the custody results are so significant, we discuss possible reasons for our findings following this more general section.


The variable CHILD18 is negative and significant, suggesting that the presence of minor children reduces the probability of women filing for divorce. This is consistent not only with the common observation that mothers are more attached to children
 but also with our theory of opportunistic divorce. As previously mentioned, children constrain the newly single woman's opportunities in the labor and remarriage markets,
 and thus raise the quasi-rents of the existing marriage.  The children also create incentives for their mother to stay in the relationship to protect them from the risks of divorce.


The custody variables are all consistent with the notion of appropriation divorces. That is, the person who anticipates custody is the one who files for divorce. This makes sense since other property rules (if custody law is considered a property rule)
 may well be better defined, and children are usually the greatest asset, or product, of a marriage.
  Divorce without custody means giving up a large part of the joy of being a parent—while continuing the financial responsibility for the child.
 The interesting feature of the custody variables (NCHILDW and NCHILDH) is how large they are. These variables dominate the regressions and are completely robust to changes in samples. Despite neutrality in the custody laws, it remains true that judges are inclined to award children to women.
  Today, those mothers who are not deserving of custody are likely to have other problems—alcoholism, mental illness, or adultery—that would also affect the quality of the marriage from the husband's perspective.


 The coefficient for joint custody is inconsistent in terms of sign and significance across the different samples of Table 5. This is consistent with our model: when there is no clear assignment of wealth or custody at divorce, there is no systematic filing behavior.
   On the one hand, women might feel that sharing custody is logistically hard, that it does not reflect the allocation of the parenting work done during the marriage, or that it results in a loss of face.
  Husbands might be more likely to feel that divorce would not be as painful, because they could still play major roles in the children's upbringing.
  On the other hand, the reduction of the costs of divorce for children (both financial, through increased adherence to child support orders
 and psychological, because children do better if they have substantial contact with both parents),
 might mitigate the wife's ambivalent feelings about whether or not to divorce.

Human Capital and Race


If filing reflects opportunistic behavior, the spouse with the better options outside the marriage should be the one that generally files for divorce. Two variables that we can use to proxy these outside opportunities are race and the relative education of the spouses. Given that whites still earn more than other races, we would predict that Caucasian wives should be more likely to file than wives of other races. Second, we would predict that when the wife has more education than her husband, then again she should be more likely to file. As a woman’s earning capacity increases relative to her husband's, it may be in her interests to seek out another spouse more equal in ability and earning power, who will simply be a better companion or more comfortable with her high ambitions for herself.


Perhaps most consistent with the opportunistic divorce is the variable for relative education, REL-EDUC.  The more educated of the two spouses will be in a better position and therefore be more likely to file. This difference in education lowers the quasi-rents for the educated spouse because the education is likely marketable,
 and transfers well into another relationship. If the wives are highly educated (WEDUC), they should be able to support themselves well outside of marriage, and therefore lose less by divorcing.
 A higher level of education for wives would not be consistent with a greater need to file to secure pendente lite support, one of the traditional explanations for women's filing. In addition to this, we see in several regressions that WWHITE is highly significant. Again this is consistent with the idea that individuals file for divorce when they have better options outside marriage.

Legal and Other Factors


One of the states in our sample (Virginia) still uses fault grounds for divorce. These underlying behaviors can explicitly be interpreted as actions to exploit rent in a marriage. When one spouse beats another, commits adultery, or engages in another form of cruelty and expects the marriage to continue, then this spouse is attempting to extract quasi-rents from the other. In this case it is clear that the victim should be the one filing for divorce, and that this is direct evidence of filing to flee an exploitive marriage.
  We can expect that not all couples experiencing marital violence will file using this ground.  First, not all will divorce.  Second, many of the spouses who would have filed on cruelty grounds will “bargain” for financial concessions and will actually result in no-fault divorces.

 In the individual Virginia regressions, a dummy variable was added for divorces granted on grounds of cruelty.    Examination of column 3 shows that some women take advantage of the fault grounds for cruelty.
 The variable CRUEL is not only significant, but also is quite large. In fact, wives account for virtually all of the filings under this ground. This finding lends some support to the hypothesis that at least some women file to escape bad marriages. Surprisingly, however, these cruelty divorces only equal about 6% of all Virginia divorces.


Another legal variable of interest is whether or not a state has a no-fault divorce law. No fault divorce has increased the chance of opportunistic divorces because a given spouse can unilaterally leave the marriage.
 However, both spouses can behave opportunistically. Hence, despite its importance, we can make no prediction on the sign of this variable. On the one hand, wives are more likely to file when a state has a no-fault law perhaps because they are fleeing bad, exploitive marriages. For this reason, feminist writers are particularly concerned with the potential cost of a return to fault-based divorce.
  Conceivably women trapped in unhappy marriages who might be penalized by leaving (through losing the divorce case or through lowered expectations of alimony or property), would have been able to extract themselves under a no-fault system. On the other hand, others have argued that no-fault divorce has led to huge transfers of wealth from wives as husbands have been able to take particular advantage of the law. In addition, husbands have argued that wives have been able exploit their husband by taking the children with them. 


The no-fault variable (coded 1 for Montana and Oregon, and 0 for Virginia and Connecticut), was positive and significant, supporting the theory that bare restrictions on exit from marriage would be particularly costly to women. This result is particularly interesting because it suggests that wealth transfers from wives to husbands were not the universal result of the switch to no-fault, as implicitly suggested in much of the law and economic writing on divorce.

Aggregate Variables



In addition to these legal variables, we have access to a number of county level aggregate variables. The most important and most studied of these is the divorce rate. Friedman and Percival noted in their 1976 piece that women tended to file more as divorce became more common,
 and the same result was reached by Gunter and Johnson in the 1980s.
  When there are more divorces, the cost of divorce decreases in terms of social stigma,
 and a higher divorce rate also lowers the sense of difference.  A larger divorced population suggests more social structures that can aid the divorced woman, from friends who urge divorce when a husband is abusive or even boorish to jobs that are more sensitive to the needs of single parents. Table 2 reflects the state divorce rates in 1995. We find mixed results for the DIVRATE variable.


Poverty (POVERTY) in itself may cause divorce, but should be no reason for women to file as opposed to men.  Yet there is evidence that for lower economic groups, marriages are particularly difficult for wives:
 there is more violence and general "rough living" through "hanging out with the guys," and more alcoholic behavior.  There is less ability to be a part of a stable community that will shore up a troubled relationship, since indigent people move frequently.
  For these women, single parenthood--and the ability to collect AFDC--may not seem too different from their married state.
 Hence we might predict a positive relationship between POVERTY and female filing, however, we find this to be the case for Virginia, but not for Oregon.


Population density (POPDENS) may be connected to filing behavior because of the resulting "thickness" of the remarriage market.
  Wives in rural areas--as many of our wives were--may be more involved in their husband's farming enterprises and simply have fewer outside employment opportunities than their husbands.
 Hence in more densely populated areas husbands should be more likely to file. Husbands should also be more likely to divorce in populous areas.  In cities, the “thicker” remarriage market will give them more choices of a new spouse.

Black Sub-sample


Table 6 contains a regression using a sub-sample of Black husband and wives from the three states collecting racial information. Generally speaking, the results of this sample are similar to the results in the other regressions. In particular, the children variables are large and statistically significant, suggesting that custody decisions are important for filing. Also, the variable RELED remains large and significant. The major difference is in the age related variables. These variables essentially measure the presence of what we call “traditional” marriages, marriages in which the wife marries young, and stays home with children. The lack of statistical significance is explained by the male/female earnings difference between blacks and whites. Whereas in 1995 white females still earned only 71% of white males, for blacks this earnings ratio was 85%.
 More similar wages means that black women are more likely to be working than their white counterparts because the gains from market and household specialization are smaller. As a result the age-related variables are not good predictors of divorce filing.

Filing vs. Instigating Divorces


Finally, we should mention one additional factor that can be used to test our model. Throughout the paper we have assumed that the one who files for divorce also initiates marital breakup.  Although this is clearly not always the case, we predict it is common in cases where divorce occurs quickly after breakup. When filing is independent of the marital break up, there should be no systematic predictors of who files for divorce. Hence, we would expect that any clear indicators of differences in filers’ characteristics would disappear over time.  That is, we should see clear differences between those who file and those who do not for marriages that end after short separations.  For couples who separate for a long time, the distinction between filers should blur.     

 
Oregon's data contains another variable of interest: the length of separation before divorce was granted.
  A long period of separation in a no-fault state like Oregon could mean at least two things.  The first, and we believe less likely meaning, is that a long separation period indicates a contested divorce, with the procedure dragged out to accommodate discovery, motions, and even a trial.  The second, and more interesting, possibility is that a lengthy separation signals that the marriage disintegrated long before the actual divorce. Who filed at this point would be largely a matter of convenience, and might be unrelated to the causes we have identified.  We therefore separated the Oregon divorces into two separate regressions, one for divorces following a short (less than two year) separation; one for divorces following a lengthy (more than two year) separation.  The results are reported in columns 3 and 4 of Table 6.

These regressions demonstrate that substantially more information about the reasons for filing appears with shorter separation periods.  Not only does the percentage correct increase, but also individual variables such as the ages of the spouses (at marriage and at divorce) and the norm-related divorce rate make a difference only for the prompter divorces.  Divorce filing, then, does not appear to be simply a matter of convenience, as has been suggested in some of the literature.
  Probably initiation of marriage dissolution correlates highly with divorce filing, as Braver and his co-authors suggest.

THE ROLE OF CHILD CUSTODY IN DIVORCE FILING


Table 7.  How much do the numbers matter?

Case 1:  Wife married at 19, husband at 26.  They’ve been married 20 years, and have three kids.  The husband gets custody.  Husband has 7 years more education than the wife, and they live in a fault state.  Wife is white.  Probability that wife files = .095.


However, if the wife got custody, the probability that she’d file increases to .69.



Case 2:  They married when both were 26, and have been married 5 years.  They have two children, and the wife will get custody.  The husband finished college and the wife a law degree (three more years of education).  They live in a no-fault state and wife is white.  Probability that wife files =.79.


However, if the husband got custody, the probability that the wife files would decrease to .32.




Table 7 used the regression derived in column 2 of Table 5, putting the variables as explained in column 1.  Table 7 displays the strength of the custody coefficients even where the other variables are at their most extreme (predicting, respectively, that the husband and wife would file).

There seem to be two possible explanations for the remarkably strong custody coefficients we observe.  These are not mutually exclusive—indeed, in a single marriage, both motivations may cause a party to file.  The first, and perhaps most straightforward, treats custody as a variant of the appropriation model.  The second treats custody either sui generis or as a variant of the exploitation theme.  From the data set, we cannot conclude which is the more persuasive.  We therefore present both possibilities, and suggest how further work with a different data set might answer this question, and conclude by noting that whatever the result, policy makers should concentrate on custody regimes as they consider family law reforms.

To understand how custody-related filing might be considered appropriation, we could simply describe children as assets—usually the most valuable and sometimes the only assets produced by the marriage.
  Similarly, Gary Becker treated children as one of the outputs maximized in the household production function. 

A variant of this explanation (one that might avoid concerns about commodification of children)
 would be that children weren’t exactly like other assets, but that wives, as a general rule, place higher value upon their offspring than do their husbands.
  Under either explanation, when a marriage becomes shaky, the party placing the highest value upon the children files.  (In an extreme case, ending the marriage may even be beneficial for the children.  For example, a loving parent might remove the children even at some financial cost in order to spare them continued contact with an unstable or impaired parent.)

Alternatively, custody outcomes may strongly correlate with divorce filing because the spouse who desires custody upon divorce has been more involved with the children during marriage.   Such involvement, which may require some withdrawal from the paid labor force, sets up a dependence relationship
 that is not captured by the human capital (education or age) variables.  That is, even though a wife has a college or graduate degree, or even though she is more educated than her husband, she may remain out of the labor force during her children’s infancy, suffering a diminished lifetime income.  She may thereafter need to make accommodations to childrearing even when she returns to full employment.
  Once she becomes dependent in this way because of child bearing or –rearing, she is subject to the same exploitation we described earlier in the paper.  In this view, she files when the marital situation becomes intolerable, usually for some reason not directly related to custody issues.

Having custody of children may even be a way of asserting control over a noncustodial parent,
 either personally
 or through the child support that usually goes along with the children.
  The tremendous quantity (and frequent vindictiveness) of litigation over these post-divorce custody problems suggest that continuing relationships in this way indicates that custody may be a different type of asset, if it is indeed an asset.  Modern divorce theory spouses a “clean break” concept;
 these post-divorce custody battles suggest a relationship that continues despite divorce.
 

Although in a number of state legislatures contemplate some change in divorce grounds, in nearly all of them, as well as in the scholarly literature, custody standards and rules are “ground zero in the gender wars.”
  Because this is so and because, whatever its impact upon parents, the outcomes are so important to children,
 we suggest further study to sort out the most important reasons filing corresponds so closely to custody.  We also suggest that because custody outcomes are so obviously fragile (or, in economists’ terms, they are so sensitive), changes in custody rules are likely to have major impact not only upon divorce filings but upon the conduct of marriage itself.

We conclude where we began, with the student’s poignant cry for help.  Her situation and how one views it typify many modern marriages in which men seemingly hold up their parts of a traditional bargain in a world where many, if not most, women have changed their roles dramatically.
  Men who view the student’s marriage tend to see her filing (and probably getting custody) as taking the children, and suggest some sort of joint custody presumption as a remedy.
  Women reading the description overwhelmingly see her pushed out of an apparently bleak and hopeless situation, filing because she is simply exhausted.  They prefer a custody pattern more closely mimicking the one set in the marriage, where the husband would have some meaningful parenting opportunities but the wife would remain the primary custodian.
  Such women suggest that not only has she “earned custody” in a way her workaholic husband has not,
 but also that the children would not be as disrupted by such an arrangement.

One way in which the implications might be teased out from a different data set would be to examine work and household patterns of both spouses at an initial time (t) holding constant race, age, income, length of marriage, and education.  An additional variable would indicate whether each spouse was satisfied with the fairness of the household and work arrangements.
  The test would be whether the marriage was intact at t(1), some eight years later.  If the parties’ working and household patterns were similar at time (t), and if the division of childcare and housework was not seen as a big problem in the marriage, a divorce by t(1) would probably be for other reasons, and child custody might indeed simply be asset appropriation.  If there was strong evidence of inequality in child care and housework and unhappiness about it at time (t), a subsequent divorce would seem more likely to be because of a felt exploitation coming out of the way child care and other household responsibilities were handled during the marriage.

CONCLUSION


Our results are consistent with our hypothesis that filing behavior is driven by self-interest at the time of divorce. Individuals file for divorce when there are marital assets that may be appropriated through divorce, as in the case of leaving after educational investments have been made.  However, individuals may also file when they are being exploited too much within the marriage, as when the other party commits a major violation of the marriage contract, such as cruelty. Interestingly though, cruelty amounts to only 6% of all divorce filings in Virginia.
 We have found that who gets the children is by far the most important component in deciding who files for divorce, particularly when there is little quarrel about property, as when the separation is long.

 
What does all this mean for divorce reform and for predictions of the future?  It suggests that as men and women’s labor force income becomes more nearly equal, the difference in filing rates should disappear, and will likely be determined by straight custody.   The legal ramifications of the “no fault” variable are perhaps the most interesting.  In the jurisdictions we studied, even taking into account the higher divorce filing rates, women take advantage of the no-fault option more than do their husbands.
  From the woman’s perspective, repealing no-fault laws may cause harm as compared to passing reforms that will make marriages better.
 However, if filing behavior is mostly driven by attempts to exploit the other partner through divorce, tougher laws may be socially more beneficial.  Because the custody coefficients were the largest by far, family law reformers may want to concentrate on formulating custody rules that will alter the spouses’ relative gains from marriage.
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